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0}‘?4_ 7<}°§°4Z}*ﬂ self-employment tax)& ‘HH-3loF gHh(James H. Blundell, Jr. “TRADE
OR BUSINESS STATUS FOR THE FULL-TIME, ACTIVE INVESTOR: A CALL
FOR A QUALITATIVE STANDARD”, 29 Santa Clara L. Rev. 209 at 210(Winter,
1989).

6) Carol Duane Olson, “TOWARD A NEUTRAL DEFINITION OF ‘TRADE OR BUSI-
NESS' IN THE INTERNAL REVENUE CODE’, 54 U. Cin. L. Rev. 1199 at 1199,
(1986).

7) F. Ladson Boyle, “What is a Trade or Business?”, 39 Tax Law; 737 at 743, Summer,
1986.

8) Groetzinger v. Commissioner, 771 F2d 269 (7th Cir. 1985), cert. granted, 54
US.LW. 3630 (1986); Gajewski v. Commissioner, 723 F.2d 1062 (2d Cir. 1983), cert.
denied, 105 S. Ct. 88 (1984); International Trading Co. v. Commissioner, 275 F.2d
578 (7th Cir. 1960); Brannen v. Commissioner, 718 T.C. 471 (1982) & Z*.

9) McDowell v. Ribicoff 292 F.2d 174 (3d Cir. 1961).

10) Morton Frank v. Commissioner, 20 T.C. 511 (19533); Richmond Television Corp. v.

United States, 345 F.2d 901 (4th Cir. 1965).
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<Abstract>

A Study on the Income Classification of Profits from the
Consignment Sale of Art Works

Lee, Jeon, Oh™

Because our income tax law follows the theory of sources of income, not
the theory of increase in net assets, no matter what kind of activity or
transaction income we obtain, it is not subject to an income tax unless it
corresponds to any income prescribed in the Income Tax Law. In addition,
income classification is a very important issue in the interpretation and
application of the tax law because the size or certification of necessary
expenses or income deductions varies depending on which income belongs
to the income specified in the Income Tax Law.

In this article, we have examined the problem of the income classification
issues dividing income obtained by consignment sale of artwork such as
calligraphy, antiques, etc.

As mentioned above, the transfer of the paintings and antiques carried
out by the owner of the paintings and antiques to the auction company
corresponds to the consignment sale under the Commercial Act. In this
case, the person conducting the trading business is a broker(auction company),
but not the entrustor, Therefore, the profits obtained by the owners of the
prints and antiques are other income, not business income.

Furthermore, in view of the purpose of the legislation and the doctrines
and judgments of Japan and the United States, the profits gained by the
owner of a painting or antique without being entrusted to an auction
company and transferred directly to a third party are not business income.
As for this point, it is necessary to clarify income classification by supple-
menting the law.

On the other hand, the Income Tax Act in Korea refers to ‘profitability’,
‘self-calculation and accountability’ and ‘continuity and redundancy’ as key
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indicators of business income (Article 19 of the Income Tax Act), but it is
questionable whether this alone is sufficient to regulate business income
and other income (other income, transfer income, etc.). As a result, the
distinction between business income and other income is not easy and there
are many disputes in actual application.

The precedent stresses “continuity and redundancy” as the nature of
business income, but is an excessively abstract criterion. It is necessary to
provide more specific and clear criteria for the distinction between business
income and other income by referring to Japanese and U.S. precedents.

Key words : Business income, other income, income classification, artwork,
drawings and curios
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